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No. 12107 

QUESTION PRESENTED 

In a case where a private in the United States Army stationed 
in France committed an offense against French law while in an 
off-duty status and was subsequently tried and convicted by 
a French court and is now incarcerated in France, and where 
a petition for a writ of habeas corpus was filed by his wife in 
his behalf in the District Court for the District of Columbia, 
naming as respondents the Secretary of State, the Secretary 
of Defense and the Secretary of the Army, the following ques¬ 
tion, in the opinion of appellees, is presented: 

Whether the United States District Court for the District 
of Columbia had jurisdiction to issue a writ of habeas corpus 
when the person alleged to be detained was in a foreign country 
in the custody not of United States Government officials named 
as respondents, but of officials of the foreign government. 

(i) 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12107 

United States ex rel Gladys Keefe, appellant 

v . 

John Foster Dulles, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court dis¬ 
missing a petition for a writ of habeas corpus on the grounds 
that the court lacked jurisdiction to issue the writ. The pe¬ 
tition was filed on December 16, 1953, by Gladys Keefe on 
behalf of her husband Richard Thomas Keefe, Sr. and it was 
alleged therein that Richard Thomas Keefe, Sr., Army Serial 
Number 22,919,444, “is now illegally under arrest, restraint, 
detained and deprived of his liberty” by the appellees, John 
Foster Dulles, Secretary of State, Charles E. Wilson, Secretary 
of Defense and Robert T. Stevens, Secretary of the Army, 
“who have jointly conspired to and acting through their agents, 
servants or employees, actually have deprived Richard Thomas 
Keefe of his liberty in a ‘Maison de Correction' at Orleans, 
France” (J. A. 2-3). The petition stated that the arrest, 
restraint, detention and deprivation of liberty of Richard 
Thomas Keefe by appellees' agents, servants or employees was 
made “pursuant to Article VIII of a purported treaty” known 


(i) 


2 


as “Agreement between the Parties to the North Atlantic 
Treaty Regarding the Status of Their Forces,” proclaimed by 
the President of the United States on October 27, 1953, which 
Article “purports to confer upon a foreign nation the jurisdic¬ 
tion to bring to trial according to their laws and judicial pro¬ 
cedure, members of the armed forces of the United States who 
may be on duty within or stationed within such foreign coun¬ 
try” (J. A. 3). It was stated that Richard Thomas Keefe 
was deprived of his liberty by an “alleged trial by a French 
Court on October 31, 1953, for the offense of ‘Robbery/ i. e., 
taking a civilian taxicab by force, and for which he was sen¬ 
tenced to confinement for a term of five (5) years” (J. A. 3). 

The petition alleged that such restraint and imprisonment 
of Richard Thomas Keefe is “illegal in that the purported ju¬ 
risdiction in the said Treaty violates the guarantees given to 
American citizens including those who like Richard Thomas 
Keefe, a citizen of the United States, serve abroad in the Armed 
Forces of the United States, by the Constitution of the United 
States and the Amendments thereto” and that it is repugnant 
to the Constitution and is null and void (J. A. 3). It was al¬ 
leged that the Treaty violates the Constitution because Rich¬ 
ard Thomas Keefe “was deprived of his liberty, without due 
process of law as guaranteed him” by the Fifth, Eighth, and 
Thirteenth Amendments in that he was subjected to a trial 
whose process, procedure and law is foreign to the United 
States; he could be and was compelled to be a witness against 
himself; he could have been sentenced to exportation to a penal 
colony, a cruel and unusual punishment; and he exists in a 
condition of involuntary servitude without having been duly 
convicted in any court of the United States (J. A. 3-4). 

It was further alleged that appellee John Foster Dulles 
“could have and can now by representations to the Government 
of France, under well recognized principles of International 
Law, effect the return of Richard Thomas Keefe to his station 
and duty” under appellees Charles E. Wilson and Robert T. 
Stevens; and that appellee Robert T. Stevens, acting under the 
direction of appellee Charles E. Wilson, “has unlawfully de¬ 
prived Richard Thomas Keefe of his liberty for a governmental 
purpose of the United States, to wit: in order to improve rela^ 
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tions with foreign countries by sacrificing the Constitutional 
rights” of Richard Thomas Keefe by terminating, without justi¬ 
fication or excuse, the $136.00 per month allotment payable to 
appellant, Gladys Keefe (J. A. 4-5). 1 The petition prayed 
that a writ of habeas corpus be granted and issued, directing ap¬ 
pellees John Foster Dulles, Charles E. Wilson, and Robert T. 
Stevens, jointly and severally, to produce the body of Richard 
Thomas Keefe before the District Court for the District of Co¬ 
lumbia, at a time and place therein to be specified and then and 
there to receive and do what shall be ordered in that behalf; or, 
in the alternative, to issue a rule to show cause why the writ 
of habeas corpus should not issue; or that Richard Thomas 
Keefe be restored to his liberty (J. A. 5). 

On December 17,1953, the District Court ordered that appel¬ 
lees make return to the petition and show cause why the writ 
of habeas corpus should not issue (J. A. 6). On December 23, 
1953, a motion to dismiss the petition and discharge the order 
to show cause, together with a memorandum of points and au¬ 
thorities, was filed on behalf of appellees (J. A. 6-11). The mo¬ 
tion to dismiss was based on the following grounds (J. A. 6-7): 

1. The Court is without jurisdiction to issue a writ of 
habeas corpus. 

2. The petitioner is not in the custody of the respond¬ 
ents. 

3. The Court lacks jurisdiction to command the Sec¬ 
retary of State to obtain the return of the relator’s hus¬ 
band. 

An opposition to the motion to dismiss was filed (J. A. 11- 
24), and attached thereto is a letter, dated December 1, 1953, 
from Colonel Geo. Patrick Welch, Chief Public Information 
Division, to Mrs. Richard T. Keefe, which letter reads as fol¬ 
lows (J. A. 24-26) : 

This will confirm the information given you verbally 
by Captain Flesher of this office in answer to your query 
about the conviction and sentence of your husband, Pvt. 
Richard T. Keefe, by the Assizes Court of Orleans, 
France, on October 30. 

1 See Gladys Keefe v. "United States, Court of Claims No. 34-54. 
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Your husband, along with Pvt. Anthony Scaletti, 
plead guilty to an “intentional robbery” (Banditry) 
charge which involved the theft of a taxicab. Under 
French law, this charge is more serious than a charge of 
theft, as the crime was committed at night, by two per¬ 
sons, on a public thoroughfare and was accompanied by 
violence to the cab driver who suffered a broken nose 
and other injuries. 

They were charged and tried in a French civil court 
under a treaty our government has with the French 
government which allows such courts to hear cases in¬ 
volving offenses committed by off-duty American 
servicemen against French nationals or their property. 
Had the offense been against United States personnel 
or property, trial would have been conducted by a United 
States military court. 

The maximum punishment under French law for the 
charge under which the men were tried is life imprison¬ 
ment with hard labor and banishment to a French penal 
colony. Your husband and Pvt. Scaletti were sentenced 
to five years without hard labor or banishment to a 
French penal colony. According to information fur¬ 
nished this office by the Staff Judge Advocate of Head¬ 
quarters, U. S. Army Europe, Communications Zone, 
the men did not desire to appeal their sentences. 

Both men had a competent French attorney who is 
reported to have brought all mitigating factors possible 
into the argument of the case. A representative of the 
Staff Judge Advocate was present throughout the trial 
and he reported that the accused were given all the 
fundamental safeguards they would enjoy in a United 
States court. 

While your husband is in prison, he will be considered 
in an “Off-duty” status and therefore ineligible for pay 
and allowances. He will, however, have an opportunity 
to earn spending money while in prison. 

Although you will no longer continue to get your 
allotments since your husband is not being paid, he is 
still a member of the Armed Forces and, for such time 



as he is, his dependents are entitled to medical care and 
other benefits. 

Please be assured that the Department of the Army 
will continue its interest in your husband’s welfare and 
will take advantage of any legal means offered to shorten 
his stay in prison. 

On January 5, 1954, the matter came on for hearing in the 
District Court (J. A. 27), at which time the following pertinent 
comments were made (J. A. 28-32): 

The Court. Where is the husband? 

Mr. Coffman. He is confined in France, Your Honor. 

The Court. By whom? 

Mr. Coffman. Under the NATO treaty by a French 
court. 

The Court. Tried by a French court for what? 

Mr. Coffman. Robbery, I believe is the charge, Your 
Honor. 

The Court. Who was he sentenced by, a French 
court? 

Mr. Coffman. By a French court. 

The Court. How am I going to release him? 

Mr. Coffman. We think he was confined under an 
illegal treaty; that these respondents and/or the court 
can obtain his release. 

# # # * # 

The Court. I can’t pass on the validity of a treaty, 
can I? 

Mr. Coffman. Certainly, Your Honor. 

The Court. I can? You say why, of course, it is 
nothing; tell me, it is news to me how a court is going to 
pass upon the validity of treaties entered into between 
a foreign country and the United States. 

Mr. Coffman. I’d be very glad to, Your Honor. 

The Court. I cannot see how I am going to release 
this man. If this man committed robbery in France 
and was tried by a French court, he is not in the custody 
of any officer of the United States, is he? 




6 


Mr. Coffman. We believe he is. Your Honor. In the 
first place, he is a soldier. 

The Court. That hasn’t anything to do with it. 

Mr. Coffman. He is under the jurisdiction of the 
Armed Forces; he was taken by them overseas. 

***** 

Mr. Coffman. He was turned over by them to a 
French court and he was deprived of the protection of 
the Constitution of the United States, to which he was 
entitled by that act. They purported to act under 
orders from the Secretary of State because of either a 
preliminary agreement entered into by the Secretary 
or under the NATO Treaty. They say that now it is 
the NATO Treaty and they waived this man’s constitu¬ 
tional rights and they had no authority to do so. 
***** 

The Court. Suppose a French soldier is in the District 
of Columbia and he is guilty of robbery; you mean that 
this court can’t do anything abo”* 

* * * * 

Mr. Coffman. He escapes not because he is an alien, 
Your Honor, but because he is a French soldier and his 
loyalty is to the French Government. 

The Court. He can do anything he wants to over 
here? 

Mr. Coffman. That is correct, Your Honor. 

* - * * * 

On January 13, 1953, an order was entered granting appel¬ 
lees’ motion to dismiss. The Court stated in the order that 
the petitioner is not in the custody of the respondents and that 
the court was without jurisdiction to issue a writ of habeas 
corpus (J. A. 26). From such order this appeal is taken (J. A. 
26-27). 

STATUTES INVOLVED 

Title 16, § 801, D. C. Code, 1951 Edition, provides: 

Any person committed, detained, confined, or re¬ 
strained from his lawful liberty within the District, un- 
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der any color or pretense whatever, or any person in his 
or her behalf, may apply by petition to the District 
Court of the United States for the District of Columbia, 
or any justice thereof, for a writ of habeas corpus, to the 
end that the cause of such commitment, detainer, con¬ 
finement, or restraint may be inquired into; and the 
court or the justice applied to, if the facts set forth in 
the petition make a prima facie case, shall forthwith 
grant such writ, directed to the officer or other person in 
whose custody or keeping the party so detained shall 
be, returnable forthwith before said court or justice. 


Title 2S, § 2241, 1953 Federal Rules of Civil Procedure, 
provides: 

(a) Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts 
and any circuit judge within their respective jurisdic¬ 
tions. The order of a circuit judge shall be entered in 
the records of the district court of the district wherein 


the restraint complained of is had. 

(b) The Supreme Court, any justice thereof, and any 
circuit judge may decline to entertain an application for 
a writ of habeas corpus and may transfer the application 
for hearing and determination to the district court hav¬ 
ing jurisdiction to entertain it. 

(c) The writ of habeas corpus shall not extend to a 
prisoner unless— 

(1) He is in custody under or by color of the authority 
of the United States or is committed for trial before some 


court thereof; or 

(2) He is in custody for an act done or omitted in 
pursuance of an Act of Congress, or any order, process, 
judgment or decree of a court or judge of the United 
States; or 

(3) He is in custody in violation of the Constitution 
or laws or treaties of the United States; or 

(4) He, being a citizen of a foreign state and domi¬ 
ciled therein is in custody for an act done or omitted 
under any alleged right, title, authority, privilege, pro- 
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tection, or exemption claimed under the commission, 
order or sanction of any foreign state, or under color 
thereof, the validity and effect of which depend upon the 
law of nations; or 

(5) It is necessary to bring him into court to testify 
or for trial. 


SUMMARY OF ARGUMENT 

I 

1. The court below lacked jurisdiction to issue a writ of 
habeas corpus because the person alleged to be detained was 
not in the custody of the named respondents, but in a foreign 
country in the custody of foreign government officials, over 
whom the named respondents had no control whatsoever. 

2. The courts of the United States have no jurisdiction to 
review judgments of foreign courts through habeas corpus pro¬ 
ceedings. 

II 

1. What was actually being sought by the appellant in the 
court below was an order directing the Secretary of State to 
make representations to the Government of France concerning 
the continued detention of Private Keefe. 

2. The making of diplomatic representations to a foreign 
government is a matter with respect to which the decision of 
the Executive is conclusive. 


Ill 

1. The allegation that the Secretary of State, the Secretary 
of Defense, and the Secretary of the Army “conspired with 
others” to deprive Private Keefe of his liberty by turning him 
over to the French court is an unwarranted conclusion, scur¬ 
rilous in nature and without factual basis. 

a. The French court had jurisdiction under general prin¬ 
ciples of international law and the NATO Status of Forces 
Agreement merely provided for the retention of such 
jurisdiction. 

b. Private Keefe was deprived of no Constitutional rights 
and was given a fair trial. 
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ARGUMENT 

I. The District Court correctly dismissed the petition for a 
writ of habeas corpus since it is apparent from the petition 
that Keefe is confined in France, pursuant to a judgment 
of a French court and is in the custody, not of the appellees, 
but of French Government officials over whom the appellees, 
United States Cabinet officers, obviously have no control 

The petition for a writ of habeas corpus in the instant case 
was filed by Gladys Keefe in behalf of her husband, Richard 
Thomas Keefe. In the petition it is alleged that Private Keefe 
was tried by a French court on October 21,1953, for the offense 
of “Robbery”, i. e., taking a civilian taxicab by force and that 
he was subsequently sentenced to confinement for a term of five 
years (J. A. 3). It is further alleged that Keefe’s confinement, 
pursuant to the sentence of the French court, is in a “Maison 
de Correction” at Orleans, France (J. A. 3). 

1. Confinement is not in the District of Columbia 

Under Title 16, Section 801, District of Columbia Code 
(1951), only a person “committed, detained, confined, or re¬ 
strained from his lawful liberty within the District” is entitled 
to the writ of habeas corpus. And the law is now well settled 
that presence within the territorial jurisdiction of the District 
Court of the person detained is a prerequisite to the filing of a 
petition for a writ. Ahrens v. Clark , 335 U. S. 188 at 189 
(1948); United States v. Hayman, 342 U. S. 205 at 213 (1951). 2 
And see 2S U. S. C. § 2241. 3 

Therefore, in alleging Keefe’s present confinement to be out¬ 
side the District of Columbia, appellant has demonstrated lack 
of jurisdiction in the trial court to entertain her petition. 4 

1 See also Taylor v. United States Board of Parole, 90 U. S. App. D. C. 199 at 
200,194 F. 2d 882 (3952); Dorsey v. Gill, 80 U. S. App. D. C. 9 at 19, 148 F. 
2d 857 (1945), sert. denied, 65 S. Ct. 1580. Contra, Sanders v. Allen, 69 App. 
D. C. 307 100 F. 2d 717 (1938). 

* In general see Longsdorf, Habeas Corpus: A protean Writ and Remedy, 
8 R. F. D. (1948) ; Ex parte Quirin, 317 U. S. (1942) ; Johnson v. Zerbst, 304 
U. S. 458 (1938) ; Carfer v. CaldweU, 200 U. S. 293 at 296 (1906); and Ex 
parte Milligan, 4 Wall. 2 (1866). 

4 But see Bums d Dennis v. Wilson, 346 U. S. 137, 21 L. W. 4483-53, 
indicating willingness on the part of the court to consider on habeas corpus 
the case of American servicemen confined on Guam, and probably modifying 
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Appellant, however, alleges that Keefe is incarcerated in 
France. Thus, the following comment by the Supreme Court 
in the Ahrens case is to be noted (335 U. S. 192 n. 4): 5 

We need not determine the question of what process, 
if any, a person confined in an area not subject to the 
jurisdiction of any district court may employ to assert 
federal rights. Cf. Ex parte Betz; Ex parte Durant; 
Ex parte Wills; Ex parte Cutino; Ex parte Walczak; 
Ex parte McKinley; and Ex parte Murphy, 329 U. S. 
672. 

This footnote does not suggest an exception to the general 
rule in appellant’s favor. Jurisdiction is not affected by ques¬ 
tions of policy or expediency. McGowan v. Moody, 22 App. 
D.C. 148 (1903). 

2. Keefe’s conviction by a French court is not reviewable in habeas corpus 

proceedings 

Richard Keefe is a private in the United States Army im¬ 
prisoned abroad, by virtue of a sentence imposed by a French 
court following a conviction of robbery committed in France 
against the criminal laws of that nation. He is not restrained 
by a court martial 0 nor by an international tribunal. Rather, 
his confinement is pursuant to a decree of a foreign court which 
had jurisdiction of the subject matter and of the accused. 7 

Thus, what this Court held in Flick v. Johnson, 85 U. S. App. 
D. C. 70, 174 F. 2d 983 (1949), cert, denied, 338 U. S. 897, is 

Ahrens v. Clark. See also Talbot v. Toth, -U. S. App. D. C.- (No. 

11964, decided March 25,1954), where the serviceman was confined in Korea. 
But in those cases the confinement was by United States Military Authori¬ 
ties subject to the command of the respective respondents. See Point 2, 
infra. 

8 In connection with the meaning of the footnote, supra, see Eisentragcr v. 
Forrestal, et al., 84 U. S. App. D. C. 396, 174 F. 2d 963 (1949), reversed, 
Johnson v. Eisentragcr, 339 U. S. 763 (1950). 

* The law is now well settled that the federal courts will not review, on 
habeas corpus, the action of the courts martial nor of military tribunals. 
See Johnson v. Eisentragcr, supra; Humphry v. Smith, 336 U. S. 695 (1949) ; 
United States ex rel. Gicsi v. Chamberlin, Commanding Officer, 184 F. 2d 
404 (7th Cir. 1950) affirmed, 342 U. S. S45 (1951), rev. denied, 342 U. S. 
879) ; In re Yamashita, 327 U. S. 1 (1946) ; Adams v. Ryan, 136 F. 2d 998 
(5th Cir. 1943) ; Ex parte Zimmerman, 132 F. 2d 442 (9th Cir. 1942), cert, 
denied, 319 U. S. 744. 

T See Argument III. 
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controlling. There, the court stated inter alia (85 U. S. App. 
D. C. at 71): 8 

This case presents an additional question of a funda¬ 
mental character. Was the court which tried and sen¬ 
tenced Flick a tribunal of the United States? If it was 
not, no court of this country has power or authority to 
review, affirm, set aside or annul the judgment and sen¬ 
tence imposed on Flick. Ilirota, et al. v. General of 
the Army, Douglas Mac Arthur, et al., 69 S. Ct. 197 
[Emphasis added.] 

The court then reviewed the applicable treaties and agree¬ 
ments and concluded (85 App. U. S. D. C. at 72): 

* * * If the court was not a tribunal of the United 
States, its actions cannot be reviewed by any court of 
this country. Hirota v. MacArthur, supra. If it was 
an international tribunal, that ends the matter. We 
think it was, in all essential respects, an international 
court. * * * Hence the District Court was without 
power to review its judgment and sentence. * * * 

If the Court could not review a judgment of an international 
tribunal on which the United States had representation, a 
fortiori, it has no power to review the judgment of a tribunal 
of an independent sovereign state. 

See also Underhill v. Hernandez . 16S U. S. 250. 252 (1897), 
wherein the Supreme Court stated: 

Every sovereign is bound to respect the independence 
of every other sovereign state and the courts of one 
country will not. sit in judgment on the acts of the gov¬ 
ernment of another done within its territory. 

And, even if it is assumed, arguendo, that Keefe’s confine¬ 
ment could be attacked in the American courts, two aspects 
of the instant case should be noted. Xo objection to jurisdic- 

"In general, see Horn v. Mitchell, 232 Fed. 819 (1st Cir. 1916), dismissed, 
243 U. S. 247 (1917) ; Storti v. Massachusetts, 183 U. S. 138, 142 (1901) : 
Tat ton v. Mayes, 163 U. S. 376 (1896) : WiUcnhux's Case, 120 U. S. 1 (1887) ; 
Tarblc’x Case, 13 Wall. (1S71) ; Dellnnaync v. Morsan, 197 F. 2d 109 (1905) ; 
hi rc Territo, 136 F. 2d 142 (9th Cir. 1946) : and Aree ct al. v. States, 38 
Tex. Crim. App. 292, 202 S. W. 951 (1918). 
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toon was registered at the time of the trial. United States -ex 
rel Harrington v. Schlotfeldt, 136 F. 2d 935 at 937 (7th Cir. 
1943), cert, denied, 327 U. S. 781). And Keefe did not pursue 
his remedy of appeal in the French courts (J. A. 24-26). 
United States ex rel Giesi v. Chamberlin, Commanding Officer, 
supra; White v. Ragen, 324 U. S. 760. 767 (1945); Ex parte 
Hawke, 321 U. S. 114 (1944); Farley v. Skeen, 208 F. 2d 791 
(4th Cir. 1953); Herzog v. Colpoys , 79 U. S. App. D. C. 81 
at 82, 143 F. 2d 137 (1944); 28 U. S. C. §§ 2253. 2254. 

3. No respondent having custody was before the Court 

Appellant contends that the District Court was vested with 
jurisdiction "because the respondents were all to be found 
within the District of Columbia” (Br. 1). The three appellees 
served were the Secretary of State, the Secretary of Defense, 
and the Secretary of the Army (J. A. 2). and appellant main¬ 
tains that they "conspired to and did. acting through their 
agents, servants and employees, deprive appellant’s husband 
of his liberty without due process of law” and that they “are 
the persons within the jurisdiction of the Court, who by the 
Senate reservation to the Status of Forces Treaty, should act 
to restore appellant’s husbands rights (Br. 2). 

The allegation is. in effect, that responsibility for Keefe’s 
detention may ultimately be traced to the Secretary of State, 
the Secretary of Defense and the Secretary of the Army and 
that they can effectuate his release. 

The petition did not allege the existence of any specific orders 
on the part of appellees directing the detention of Keefe. 
Hence, the allegation that appellees conspired to deprive him 
of his liberty is purely a conclusion of law. 

Not only does the petition fail to show specific orders of 
appellees relating to Keefe’s custody, but it affirmatively shows 
that he is held in a French institution pursuant to a trial and 
conviction in a French court. Thus, it is clear that none of t he 
appellees has physical custody of K eefe and certainly none has 
that typ e of con s tructive c us tody wh ic h makes him "capable 
of produc ing” Keefe in co urt. Jones v. Biddle, 131 F. 2d 85 2. 
854 (8th Cir. 1942 ). cert, denied. 318 U. S. 784. See also Wales 
v. Whitney, 114 U. S. 565,” 574 (1885)7 
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Exceptions to the general rule appear to have been made 
only where jurisdiction in the ease has already attached and 
petitioners have been removed from that jurisdiction there¬ 
after. Ex parte Endo, 323 U. S. 283 (1944). Even such an 
exception appeal's to be predicated upon the condition that a 
person in whose custody petitioner is remains within the juris¬ 
diction. Id. at 305. But see McAffee v. Clemmer, supra. 

It would appear from the foregoing that the court has no 
respondent before it who has either actual custody of Keefe, 
constructive custody, or the power to issue an order that he be 
produced before the court. A Court has no power or authority 
to conduct a habeas corpus proceeding to inquire into the cus¬ 
tody of petitioner when, for whatever reason, no respondent 
with control over such custody is before it. United States ex 
rel. Innes v. Crystal, 131 F. 2d 576 (2nd Cir. 1943). dismissed, 
319 U. S. 755 (1943); Adams v. Ryan, 136 F. 2d 998 (5th Cir. 
1943); United States v. McNeil, 69 F. 2d 107 (3rd Cir. 1934); 
United States v. Arnold, 82 Fed. 769 (7th Cir. 1897). 


II. The District Court lacked jurisdiction to order the Secre¬ 
tary of State to make diplomatic representations to the 
Government of France concerning the continued detention 
of Keefe 


The making of diplomatic representations by the United States to a foreign 
government is a matter falling peculiarly within the realm of the conduct 
of foreign relations, an area which under the Constitution is exclusively 
reserved to the Executive 


Since Private Keefe is in the custody not of officials of the 
Government of the United States but of the Government of 
France, over whom officials of this Government can. of course, 
exercise no direction or control, it is obvious that the only 
official action that could be taken by this Government would 
be for the executive branch, acting through the Secretary of 
State, to make diplomatic representations to the Government 
of France concerning Keefe’s continued detention. The mak¬ 
ing of diplomatic representations by the United States to an¬ 
other government in behalf of an American citizen is one of 
the most elementary examples of the foreign relations power of 
the Executive. 
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In determining whether a decision is political and not justici¬ 
able it has been stated that among the dominant considerations 
are “the appropriateness under our system of government of 
attributing finality to the action of the political departments 
and also the lack of satisfactory criteria for a judicial determi¬ 
nation” Coleman v. Miller, 307 U. S. 433, 454-555, (1939). The 
courts have, without exception, from the earliest days of the 
Republic recognized the conduct of foreign relations as falling 
within the exclusive power of the Executive. This exclusive 
power of the Executive was characterized by the Supreme 
Court in Durand v. Hollins, 4 Blatch 451, 454 (1860), in the 
following language: 

. . . as the Executive head of the nation, the President is 
made the only legitimate organ of the General Govern¬ 
ment, to open and carry on correspondence or negotia¬ 
tions with foreign nations, in matters concerning the 
interests of the country or of its citizens * * * 

Now, as it respects the interposition of the Executive 
abroad, for the protection of the lives or property of the 
citizens, the duty must, of necessity, rest in the discre¬ 
tion of the President. 

The freedom of the Executive from the reach of judicial di¬ 
rection in the conduct of foreign relations was recognized by the 
Supreme Court in such cases as Williams v. Suffolk Ins. Co., 13 
Pet. 415 (1839 ); United States v. Palmer, 3 Wheat. 610 (1818); 
Jones v. United States, 137 U. S. 202 (1890); Oetjcn v. Central 
Leather Co., 246 U. S. 297 (1918): In re Baiz, 135 U. S. 403 
(1890); and Terlinden v. Ames, 184 U. S. 270 (1902). These 
cases involved such matters affecting our foreign relations as the 
right to determine what country is sovereign in a particular re¬ 
gion. whether a particular community is to be regarded as a 
belligerent or an independent state, who is the de jure or de 
jacto ruler of a country, whether a particular person is an ac¬ 
credited diplomatic representative to the United States, and 
whether a treaty is in effect. 

The basis for judicial abstention in the field of foreign policy 
is well stated in Chicago and S. Airlines, Inc. v. Waterman 
Steamship Corp., 333 U. S. 103 (1948). There, the court re- 



15 


fused to review orders of the Civil Aeronautics Board which 
granted or denied applications by citizen carriers to engage in 
overseas and foreign air transportation because the applicable 
statute made them subject to review by the President. Such 
action of the President to some might appear considerably far¬ 
ther removed from the ordinary concept of the conduct of for¬ 
eign relations than a decision to make or not to make diplomatic 
representations to a foreign government. Nevertheless, it was 
considered by the court as falling within the realm of foreign re¬ 
lations. Speaking through Justice Jackson, the Court said (333 
U.S.at 111): 

* * * But the very nature of executive decisions as to 
foreign policy is political, not judicial. Such decisions 
are wholly confided by our Constitution to the political 
departments of the government. Executive and Legisla¬ 
tive. They are delicate, complex, and involve large 
elements of prophecy. They are and should be under¬ 
taken only by those directly responsible to the people 
whose welfare they advance or imperil. They are de¬ 
cisions of a kind for which the Judiciary has neither apti¬ 
tude, facilities nor responsibility and which has long been 
held to belong in the domain of political power not sub¬ 
ject to judicial intrusion or inquiry. 

The question whether diplomatic representations should be 
made by the Department of State to the government of a foreign 
country with respect to the detention of an American citizen 
convicted of a criminal offense in its territory is one of the most 
delicate that can arise in the field of international relations, in¬ 
volving not only the future relations between the United States 
and the other country but also the welfare of American citizens 
in that country. 

From the authorities cited, it follows that in any matter af¬ 
fecting such important elements of foreign policy the decision 
of the Executive should be controlling. It is manifestly clear 
in the instant case that the Executive was confronted with issues 
which involved solely and exclusively the relations between the 
United States and another sovereign state. For a court to 
command the Secretary of State to obtain the release of Private 
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Keefe would only precipitate a controversy with a foreign gov¬ 
ernment which the court would be powerless to settle and would 
create a conflict between the Judiciary and the Executive in the 
field of foreign relations. Thus, since the question of making 
representations to the Government of France concerning the 
imprisonment of Private Keefe is a political one, it is clear that 
the decision of the Executive that the French court properly 
exercised jurisdiction over Private Keefe and that there is nn 
basis for making representations to the French Government 
concerning his resultant imprisonment is conclusive. 

III. Under international law a nation has jurisdiction over 
crimes committed in its territory by members of foreign 
armed forces stationed therein with its consent in time of 
peace 

As is demonstrated hereinabove, the lower court lacked juris¬ 
diction to issue a writ of habeas corpus and the power to com¬ 
mand the Secretary of State to make representations to the 
Government of France. And even if it be assumed, arguendo, 
that it can now be argued that Private Keefe was nevertheless 
entitled to some relief because the Secretary of State, the Sec¬ 
retary of Defense, and the Secretary of the Army “conspired 
with others” to deprive him of his liberty, appellant’s case must 
still fail. Such conclusion, it it could have any factual basis 
at all. would have to be predicated upon a total lack of jurisdic¬ 
tion in the French Court to try Private Keefe. However, as 
will be demonstrated herein, the French Court did have juris¬ 
diction to try Private Keefe for a crime committed in France 
against French law while he was in an off-duty status. 

I. Under international law a state has the power to exercise supreme 
authority over all persons within its territory 

It is basic to the law of nations that the territorial sovereign 
has jurisdiction over all persons within its territory. 1 Lau- 
terpacht. Oppenheim’s International Law, 254 (Seventh edi¬ 
tion, 1947); 2 Moore, International Law Digest, 226 (1906). 
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2.. international law recognizes no exception to the principle of territorial 
snpremacy with respect to offenses against the local law committed in 
time of peace by members of friendly armed forces, except possibly for 
line of duty offenses 

The opinion by Chief Justice Marshall in the celebrated case 
of the Schooner Exchange v. McFaddon, 7 Cranch 116, (1812) 
is the principal source relied upon by the Appellant, as well as 
by most other advocates of the principle of absolute immunity 
for members of friendly armed forces from the criminal juris¬ 
diction of the state which has consented to receive them. The 
Schooner Exchange involved two American citizens who filed 
a libel in the United States District Court for the District of 
Pennsylvania against the Schooner Exchange , a French vessel 
of war, which was then in the port of Philadelphia. Alleging 
to be the owners, they sought a decree restoring the vessel to 
them. At the request of the Executive, the United States 
Attorney intervened with a suggestion of immunity. The Dis¬ 
trict Court dismissed the libel on the ground that the warship 
of a friendly nation is not subject, so far as regards the ques¬ 
tion of title, to the jurisdiction of the courts of the United 
States. The circuit court reversed but. on appeal to the Su¬ 
preme Court, the judgment of the district court was reinstated. 
Thus, the question involved in The Exchange was whether a 
foreign vessel of war was immune from attachment by one 
claiming to be its owner. The case had nothing at all to do wit h 
the question whether an individual soldier stationed in a for¬ 
eign country is immune from prosecution by local authorities 
for a criminal offense. In the course of a discussion by way of 
dictum of exemptions from jurisdiction generally recognized, 
such as the cases of foreign sovereigns and ambassadors, the 
Chief Justice made the following statement concerning foreign 
troops (7 Cranch 139): 

A third case in which a sovereign is understood to cede 
a portion of his territorial jurisdiction is. where lie allows 
the troops of a foreign prince to pass through his 
dominions. 

In such case, without any express declaration waiving 
jurisdiction over the army to which this right of pas¬ 
sage has been granted, the sovereign who should attempt 
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to exercise it would certainly be considered as violating 
his faith. By exercising it, the purpose for which the 
free passage was granted would be defeated, and a por¬ 
tion of the military force of a foreign independent na¬ 
tion would be diverted from those national objects and 
duties to which it was applicable, and would be with¬ 
drawn from the control of the sovereign whose power 
and whose safety might greatly depend on retaining the 
exclusive command and disposition of this force. The 
grant of a free passage therefore implies a waiver of all 
jurisdiction over the troops during their passage, and 
permits the foreign general to use that discipline, and to 
inflict those punishments which the government of his 
army may require. 

This language is clearly not authority for holding that an 
individual member of a force stationed in a country with its 
consent is immune, under international law, from the latter’s 
jurisdiction for off-duty offenses. That the Chief Justice was 
not concerned with criminal offenses by individual soldiers en¬ 
tirely disconnected with their military duties is made evident 
by his reference to permitting the foreign general “to inflict 
those punishments which the government of his army may 
require.” Moreover, the remarks of the Chief Justice were 
expressly limited to troops in passage. It would seem entirely 
reasonable to expect, especially in Marshall’s day, that the 
commanding officer of such troops would have almost constant 
control over them. It would also seem equally reasonable to 
regard such troops while in transit as being constantly on duty. 
In other words, the situation contemplated by the Chief Jus¬ 
tice was quite different from that existing today when the 
United States has troops stationed for long periods all over the 
world and in some cases throughout the area of a receiving 
state, off duty a considerable portion of the time and mingling 
and sometimes living with the general population. 9 None of 
the cases cited by appellant support an immunity for off-duty 
acts. The reason for this is apparent. No such reported case 

* E- ?•> ninety-nine years in the case of bases leased on British territory. 
United States-United Kingdom Leased Bases Agreement, 235 (15>42). 


19 


exists. This conclusion was confirmed at the time of the 
Hearings before the Senate Committee on Foreign Relations 
on the NATO Status of Forces Agreement. After an ex¬ 
haustive study of the subject by the Executive Branch of the 
Government, no case was found in any tribunal of the world 

' m i 

recognizing immunity from local criminal jurisdiction for acts 
committed off-duty by members of friendly foreign forces (99 
Cong. Rec. pp. 9062-9070). This study was subsequently 
made the basis for a law review article, Schwartz, International 
Law and the NATO Status of Forces Agreement, 53 Col. L. 
Rev. pp. 1091-1113). The only reported American case in 
which this question was squarely raised, United States v. 
Thierichens , 243 Fed. 419 (D. C. Pa. 1917) rejected any such 
claim of immunity. That case involved the master of a 
German war vessel who while the United States was at peace 
with Germany, was indicted on two counts of smuggling and 
one of violating the Mann Act. On a motion to quash the 
indictments he claimed that as a member of a friendly foreign 
war vessel he was entitled to complete immunity from local 
criminal jurisdiction. On the smuggling counts the court held 
there was nothing to show that the defendant was acting in 
the line of duty, and the Mann Act count was dismissed with 
the statement that “even a discussion of the application of the 
rule would be lending dignity to an absurdity.” 

In spite of the fact that no case has been found in the 
tribunals of the world supporting an immunity for off-duty 
offenses by members of friendly foreign forces, the Appellant 
contends that the enactment by the Congress of the United 
States of the Service Courts of Friendly Foreign Forces Act of 
1944, 35 Stat. 643 (1944), 22 U. S. C. Sec. 701-06; Appellant’s 
Appendix I, is evidence of a recognition by the Government 
of the United States of the existence under international law 
of a rule of absolute immunity for friendly foreign forces. 
Such a contention is absolutely without foundation. On the 
contrary, a brief review of the history of that legislation shows 
incontrovertibly the unwillingness of Congress to recognize 
any rule of absolute immunity for members of friendly foreign 
forces from the criminal jurisdiction of our courts even in time 
of war. The Act was designed to reciprocate for the grant to 
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American military courts of jurisdiction over American forces 
in Great Britain during World War II, given by Britain in 
its United States of America (Visiting Forces) Act, 1942, 5 
and 6 Geo. 6, c. 31 (1942). The Senate Committee Report 
contained the following statement: “The committee do not 
concede that any foreign military court has more than con¬ 
ditional jurisdiction while on our soil.” Sen. Rep. No. 956, 
7Sth Cong., 2d Sess. (1944). Senator Revercomb during the 
debate in the Senate argued that the bill should be amended 
so as to come closer to the grant of exclusive jurisdiction given 
by the British Act. Senators Murdock and McFarland, who 
were in charge of the bill, replied that the proposal to divest 
the United States courts of jurisdiction had been considered 
and rejected by the Senate (90 Cong. Rec. 6490-6492). Sena¬ 
tor Murdock made the following statement: 

I ask the Senator whether he wants to prohibit the 
jurisdiction of the Federal courts and the jurisdiction of 
the State courts, as the parliamentary act prohibits the 
jurisdiction of the criminal courts in England * * * 
That is one of the questions, as the Senator recalls, * 
which came before the Committee on the Judiciary. By 
a majority vote it was decided, I think rather em,-! 
phatically, that we did not want to prohibit jurisdiction 
on the part of our country, but that all we wanted to 
do was to implement whatever jurisdiction the foreign 
service courts brought with them to this country, first 
by power of arrest, second, by power of dealing with 
witnesses, and stop there * * * As I understand 
[Senator Knowland] he wants to deny criminal jurisdic¬ 
tion to the Federal and State courts of this country. 
The position I take is that it is not necessary to go that 
far, nor do I want to go that far, nor do I think Congress 
has the right to prohibit jurisdiction on the part of the 
State courts over criminal matters. 

The bill as passed contained no definition of the jurisdiction 
of the foreign service courts nor any prohibition against the ex¬ 
ercise of jurisdiction by American courts. It is clear from the 
language of the Committee reports, the rejection of the Rever- 
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comb amendment, and the statements in the Senate of the 
managers of the bill that the Act rather than being a recognition 
by the Congress of the United States of the doctrine of absolute 
immunity for friendly armed forces constituted instead a flat 
rejection by the Congress of any such principle. An examina¬ 
tion of the laws of other countries in which friendly troops 
were stationed during World War I and World War II also dis¬ 
closes a uniform rejection of any such principle, Barton, Foreign 
Armed Forces: Immunity jrom Criminal Jurisdiction; British 
Year Book of International Law, Vol. XXVII, pp. 207-215. 

Basic to the opinion of Chief Justice Marshall in the case of 
The Exchange is the proposition that, to use the language of the 
court, “all exemptions from territorial jurisdiction must be 
derived from the consent of the sovereign of the territory; that 
this consent may be implied or expressed; and that when im¬ 
plied, its extent must be regulated by the nature of the case, and 
the views under which the parties requiring and conceding it 
must be supposed to act” (7 Cranch, 143). Thus, under the 
Chief Justice’s reasoning, the receiving state may demand any 
conditions it wishes before it will permit friendly troops upon 
its soil. Such conditions have frequently been made the sub¬ 
ject of international agreements, which have varied from time 
to time, depending upon the circumstances of the case and the 
bargaining positions of the respective parties. No rule of inter¬ 
national law forbids such agreements and neither can any rule 
of international law be drawn from the variegated character 
of the agreements which have been concluded. See Barton, 
supra, XXVII, British Year Book of International Law, p. 
187. For example, the World War I agreements between 
France and certain of the other Allied powers were concluded 
at a time when Allied troops were present in France as armies 
in occupation by consent, a far different situation from that 
existing today with respect to American troops in Europe. The 
fact that France agreed to give “exclusive” jurisdiction to the 
military tribunals of the Allied powers then does not establish 
any rule of international law requiring that exclusive jurisdic¬ 
tion be given at all times. It is significant that the only peace¬ 
time agreement cited by appellant is that between Egypt and 
Great Britain concluded in 1936 following the termination of 
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the military occupation of Egypt by British forces. While that 
agreement gave exclusive criminal jurisdiction to Great Britain 
over British forces in Egypt, it is clear from the cases that 
arose under it that any immunities which British forces en¬ 
joyed in Egypt existed solely by virtue of the agreement and 
not because of any recognized rule of international law. Bar¬ 
ton, supra, pp. 194-196. 

Prior to the ratification of the NATO Status of Forces Agree¬ 
ment, the most important international agreement on the ques¬ 
tion of immunity of foreign armed forces was that negotiated 
and approved by the Brussels Treaty Powers on December 21, 
1949. 22 Department of State Bulletin 449-453 (1950). Each 
of these powers is a signatory of the North Atlantic Treaty and 
of the Status of Forces Agreement. The Brussels Agreement 
recognized no principle of absolute immunity. On the contrary 
it specifically confirmed (Article 7 (2)) that all offenses com¬ 
mitted in the territory of the receiving state were within the 
jurisdiction of the receiving state, although it required the re¬ 
ceiving state to give “the greatest sympathy” to any request for 
a transfer to the courts of the sending state. Nor does any other 
multilateral agreement on the question recognize any kind of 
absolute immunity. 

In his testimony before the Senate Foreign Relations Com¬ 
mittee in connection with the hearings on the NATO Status 
of Forces Agreement, the Attorney General made the following 
statement: 

There is no foundation for the contention that under 
international law, friendly foreign forces are immune 
from the criminal jurisdiction of the host state for crimes 
committed therein. Hearings, 83rd Cong., 1st Sess., 
June 24,1953, p. 77. 

In the light of the Attorney General’s testimony and the other 
authorities cited herein, it is clear that the contention that un¬ 
der international law members of friendly foreign armed forces 
enjoy complete immunity from the local jurisdiction is without 
substantial support. 
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3. The NATO Status of Forces Agreement did not give France jurisdiction 
over American servicemen in France, but rather made provision for the 
relinquishment by France to the United States of jurisdiction in certain 
types of cases and her retention of it in others 

The NATO Status of Forces Agreement (T. I. A. S. 
2846 ; 99 Cong. Rec. 9088), to the ratification of which the 
United States Senate gave its advice and consent on July 15, 
1953, by a vote of 72-15, implements the provisions of the North 
Atlantic Treaty, 63 Stat. 2241 (1949), T. I. A. S. 1964, by 
setting forth the conditions and terms which will control the 
status of forces sent by one state, party to the Agreement into 
the territory of another state, party to the Agreement. Article 
VII (See Appendix hereto), treats the question of jurisdiction 
over criminal offenses committed within the receiving state by 
members of the forces of the sending state. It is against the 
background of the basic maxim in international law of the su¬ 
premacy of the territorial sovereign that that Article must be 
viewed, and it was against that background that it was viewed 
by the parties to the Agreement. 

Large bodies of foreign troops were to be stationed within 
the NATO countries for indefinite periods of time, and they 
would presumably brush with the law from time to time. The 
problem thus was how, while recognizing the primacy at inter¬ 
national law of the territorial jurisdiction, to provide for the 
legitimate interest of the sending state in the discipline, wel¬ 
fare and morale of its troops. The problem was solved in what 
can only be regarded as an impartial and rational manner. 
Firstly, the military jurisdiction of the sending state was recog¬ 
nized as coexistent with the territorial jurisdiction of the re¬ 
ceiving state. In other words, France permits the United 
States forces to exercise in France that jurisdiction which Con¬ 
gress granted them in the Uniform Code of Military Justice. 
Secondly, the military jurisdiction thus recognized is made ex¬ 
clusive of the French jurisdiction in the case of crimes (includ¬ 
ing “security offenses”) punishable by the Uniform Code of 
Military Justice, but not by French law, while France retains 
exclusive jurisdiction over offenses punishable by its law but 
not by the law of the United States. Thirdly, all other crimes 
are placed within the concurrent jurisdiction of France and 



the United States. Where such concurrent jurisdiction exists, 
the United States forces are given the primary right to exercise 
it in certain cases. These cases are: 

(1) Where the offense is solely against the property or se¬ 
curity of the United States; 

(2) Where the offense is solely against the person or property 
of another member of the United States forces, or a civilian em¬ 
ployed by them, or a dependent of either; and 

(3) Where the offense arose out of any act or omission oc¬ 
curring in the performance of official duty. 

In the remaining cases, the primary right to exercise juris¬ 
diction is with the French. In any case where concurrent 
jurisdiction exists, the party having the primary right may 
waive such right. It is common for countries where United 
States troops are stationed to waive their right in all but the 
most serious cases. 

The scheme adopted by the treaty comes down to this— 
where the offense is one in which the United States has a pre¬ 
dominant interest, it has the right to try the case; where the 
question is largely one of maintaining local order, and not dif¬ 
ferent from an offense committed by anyone else, France has 
the right to try the case. For example, if a sentry, pursuant 
to his general orders, were forced to shoot a person who refused 
to halt, the case would be triable by a United States court mar¬ 
tial. If, on the other hand, a soldier off-duty becomes involved 
in a bar room brawl in town, his case is triable by the ordinary 
courts of the place of commission. Their jurisdiction may nev¬ 
ertheless be waived unless there is some special reason for re¬ 
quiring that the law take its course. Private Keefe’s case was 
one over which France retained jurisdiction. 

4. Since France would have had jurisdiction even in the absence of an 

agreement, no question of the constitutionality of Article VII of the 

Status of Forces Agreement can arise 

It has been established that under international law France 
would have had jurisdiction over Private Keefe even in the 
absence of an agreement. Consequently since under the Agree¬ 
ment the United States conferred no jurisdiction on France that 
that country did not have already, the question whether under 
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the Constitution the United States can by treaty confer upon 
a foreign court jurisdiction over American citizens which that 
court would not have otherwise does not arise. 

5. Private Keefe cannot complain that any constitutional rights of his were 

violated 

The Constitution can have no applicability to the trial of an 
American citizen by a French court under French law. In Re 
Ross, 140 U. S. 453 (1891), involved a man imprisoned in a peni¬ 
tentiary in New York as a result of a conviction of murder by a 
consular court in Japan, in the exercise of its extraterritorial 
jurisdiction under treaties between the United States and 
Japan. On petition for habeas corpus it was contended that the 
same protection and guarantee against undue accusation or un¬ 
fair trial secured by the Constitution to persons in the United 
States should be enjoyed by American citizens abroad. The 
court said in a unanimous opinion by Mr. Justice Field (140 
U. S. at 464): 

* * * by the Constitution a government is ordained and 
established “for the United States of America” and not 
for countries outside of their limits. The guarantees it 
affords against accusation of capital or infamous crimes, 
except by indictment or presentment by a grand jury, 
and for an impartial trial by a jury when thus accused, 
apply only to citizens and others within the United 
States, or who are brought there for trial for alleged 
offenses committed elsewhere, and not to residents or 
temporary sojourners abroad. 

To the same effect there might be cited Neely v. Henkel, 180 
U. S. 109 (1901), which involved an offense against Cuban 
law by an American citizen in Cuba, which was then under 
American military occupation. In holding that the accused 
was not entitled to the rights, privileges and immunities guar¬ 
anteed by the Constitution to persons charged with crimes in 
the United States, the Court made the following statement: 

* * * those provisions have no relation to crimes com¬ 
mitted without the jurisdiction of the United States 
against the laws of a foreign country. 
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In connection with the above proposition, we are re¬ 
minded of the fact that the appellant is a citizen of the 
United States. But such citizenship does not give him 
an immunity to commit crime in other countries, nor en¬ 
title him to demand, of right, a trial in any other mode 
than that allowed to its own people by the country whose 
laws he had violated and from whose justice he has fled. 
When an American citizen commits a crime in a foreign 
country he cannot complain if required to submit to such 
modes of trial and to such punishment as the laws of 
that country may prescribe for its own people, unless a 
different mode be provided for by treaty stipulations be¬ 
tween that country and the United States. 

If the Constitutional guaranties do not apply to American 
citizens tried abroad by American consular courts or American 
military tribunals, a fortiori they cannot apply to Americans 
tried in foreign countries by foreign courts. 

Appellees do not deny that a member of the armed services 
has rights under the Constitution of the United States. How¬ 
ever, they cannot admit that the Constitution extends to mem¬ 
bers of the armed forces in foreign countries rights which it does 
not give to other American citizens in those countries. 

6. The guarantee of a fair trial was provided Private Keefe by Article VII 
of the NATO Status of Forces Agreement 

Care was taken in the negotiation of the Status of Forces 
Agreement to insure that, whatever the legal process under 
which Americans were to be prosecuted, they would receive 
certain guarantees of a fair trial consistent with American con¬ 
cepts of justice. Section 9 of Article VII of the agreement 
provides: 

9. Whenever a member of a force or civilian com¬ 
ponent or a dependent is prosecuted under the jurisdic¬ 
tion of a receiving State he shall be entitled— 

(a) To a prompt and speedy trial ; 

(b) To be informed, in advance of trial, of the specific 
charge or charges made against him; 

(c) To be confronted with the witnesses against him ; 

(d) To have compulsory process for obtaining wit- 
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nesses in his favour, if they are within the jurisdiction 
of the receiving State; 

(e) To have legal representation of his own choice for 
his defence or to have free or assisted legal representa¬ 
tion under the conditions prevailing for the time being 
in the receiving State; 

(f) If he considers it necessary, to have the services 

i 

of a competent interpreter; and 

(g) To communicate with a representative of the 
Government of the sending State and, when the rules of 
the court permit, to have such a representative present 
at his trial. 

This subject was discussed at considerable length during the 
Hearings before the Senate Committee on Foreign Relations 
concerning the Agreement. A number of very specific ques¬ 
tions were raised by members of the Committee concerning 
the treatment which Americans would receive at the hands of 
foreign courts. Such questions as presumption of innocence, 
trial by jury, double jeopardy, public trials, and types of pun¬ 
ishment, were among those raised. Hearings, Senate Commit¬ 
tee on Foreign Relations, 83d Cong., 1st Sess.; April 7 and 8, 
1953, pp. 43, 44,48, 57 to 60, 65. The Committee was satisfied 
that European standards of justice were not inferior to our own 
and stated in its Report to the Senate with respect to the ques¬ 
tion of trials of Americans in foreign courts under Article VII 
of the Agreement: “The Committee is convinced that there 
are adequate safeguards in the Agreement so that there need be 
no concern” Senate, Ex. Rept. No. 1, 83d Cong., 1st Sess., p. 
12 . 

In his testimony before the Senate Foreign Relations Com¬ 
mittee in connection with the hearings on the NATO Status of 
Forces Agreement, the Attorney General stated with respect to 
the legal aspects of the agreements that, (1) in the absence of 
an express agreement a member of the United States forces 
stationed in a NATO country would not have more immunity 
from prosecution by the receiving state for offenses against its 
laws than he does under the NATO Agreement; (2) no prin¬ 
ciple of international law precludes sending and receiving states 
from entering into an agreement allocating between them crim- 
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inal jurisdiction over offenses against the laws of the receiving * 

state committed by members of the forces of the sending state; 

(3) the Status of Forces Agreement grants more immunity to 
members of the United States Forces abroad than they would 
have under comparable international agreements, or, in other 
words, it was a fair bargain from the standpoint of the United J 

States; and (4) the agreement by the specific language of 
paragraph 9 of Article VII gave to members of the armed forces * 

of the United States, when tried by courts of the receiving 
state, adequate safeguards in connection with civilized stand¬ 
ards of justice. Hearings, 83d Cong., 1st Sess., June 24, 1953, 
p. 69. 

As has been shown in this section of the Argument, there is 
no rule of international law which gives members of friendly 
foreign armed forces immunity from the jurisdiction of the " 

local courts in time of peace. Consequently, even in the ab- i 

sence of the NATO Status of Forces Agreement, the French 
court would have had jurisdiction to try Private Keefe. It 
has also been shown that the NATO Status of Forces Agree- * 

ment guaranteed Private Keefe a fair trial and that he did in 
fact receive a fair trial. Therefore, appellant’s conclusion that 
appellees “conspired with others” to deprive Keefe of his lib- 4 

erty is wholly without foundation. However, assuming, ar- . 

guendo, that the French court lacked jurisdiction or that Keefe 
suffered a denial of justice at its hands, the remedy would not 
be through a habeas corpus proceeding in the courts of the ♦ 

United States but through diplomatic negotiations between the t 

United States and France, and, as has been demonstrated in 
Argument II, this is a matter wdthin the sole prerogative of ' 

the Executive. Neither can Keefe complain of a violation of A 

his Constitutional rights because the Constitution has no appli- A 

cability to trials of American citizens by foreign courts in for- i 

eign countries. However, no matter w’hat kind of a trial Pri- 4 

vate Keefe was given in France, one must return to the basic , 

fact set forth in Argument I that he is not in the custody of 
the appellees but of French Government officials in France 
over whom the appellees obviously can exercise no control * 

whatsoever. A court of the United States has no power or 
authority to conduct a habeas corpus proceeding for the pur- 
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pose of inquiring into the detention of a person, even though an 
American citizen, who is held in a foreign country by officials 
of that country. 

CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Oliver Gasch, 

Principal Assistant United States Attorney. 

Edward 0. Fennell, 

Lewis Carroll, 

Assistant United States Attorneys. 

Of counsel: 

Raymund T. Yingling, 

Assistant Legal Adviser, 

Department of State. 
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Department of State. 
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APPENDIX 


Article VII of the Agreement Between the Parties to the 

North Atlantic Treaty Regarding the Status of Their 
Forces 

1. Subject to the provisions of this Article, 

(a) The military authorities of the sending State shall have 
the right to exercise within the receiving State all criminal and 
disciplinary jurisdiction conferred on them by the law of the 
sending State over all persons subject to the military law of that 
State; 

(b) The authorities of the receiving State shall have juris¬ 
diction over the members of a force or civilian component and 
their dependents with respect to offences committed within the 
territory of the receiving State and punishable by the law of 
that State. 

2. (a) The military authorities of the sending State shall 
have the right to exercise exclusive jurisdiction over persons 
subject to the military law of that State with respect to offences, 
including offences relating to its security, punishable by the 
law of the sending State, but not by the law of the receiving 
State. 

(b) The authorities of the receiving State shall have the 
right to exercise exclusive jurisdiction over members of a force 
or civilian component and their dependents with respect to 
offences, including offences relating to the security of that State, 
punishable by its law but not by the law of the sending State. 

(c) For the purposes of this paragraph and of paragraph 3 
of this Article a security offence against a State shall include 

(i) Treason against the State; 

(ii) Sabotage, espionage or violation of any law relating to 
official secrets of that State, or secrets relating to the national 
defence of that State. 

3. In cases where the right to exercise jurisdiction is concur¬ 
rent the following rules shall apply: 

( 30 ) 


(a) The military authorities of the sending State shall have 
the primary right to exercise jurisdiction over a member of a 
force or of a civilian component in relation to— 

(i) Offences solely against the property or security of that 
State, or offences solely against the person or property of an¬ 
other member of the force or civilian component of that State 
or of a dependent; 

(ii) Offences arising out of any act or omission done in the 
performance of official duty. 

(b) In the case of any other offence the authorities of the 
receiving State shall have the primary right to exercise juris¬ 
diction. 

(c) If the State having the primary right decides not to 
exercise jurisdiction, it shall notify the authorities of the other 
State as soon as practicable. The authorities of the State hav¬ 
ing the primary right shall give sympathetic consideration to a 
request from the authorities of the other State for a waiver of 
its right in cases where that other State considers such waiver 
to be of particular importance. 

4. The foregoing provisions of this Article shall not imply 
any right for the military authorities of the sending State to 
exercise jurisdiction over persons who are nationals of or ordi¬ 
narily resident in the receiving State, unless they are members 
of the force of the sending State. 

5. (a) The authorities of the receiving and sending States 
shall assist each other in the arrest of members of a force or 
civilian component or their dependents in the territory of the 
receiving State and in handing them over to the authority 
which is to exercise jurisdiction in accordance with the above 
provisions. 

(b) The authorities of the receiving State shall notify 
promptly the military authorities of the sending State of the 
arrest of any member of a force or civilian component or a de¬ 
pendent. 

(c) The custody of an accused member of a force or civilian 
component over whom the receiving State is to exercise juris¬ 
diction shall, if he is in the hands of the sending State, remain 
with that State until he is charged by the receiving State. 



6. (a) The authorities of the receiving and sending States 
shall assist each other in the carrying out of all necessary in¬ 
vestigations into offences, and in the collection and production 
of evidence, including the seizure and, in proper cases, the hand¬ 
ing over of objects connected with an offence. The handing 
over of such objects may, however, be made subject to their 
return within the time specified by the authority delivering 
them. 

(b) The authorities of the Contracting Parties shall notify 
one another of the disposition of all cases in w’hich there are 
concurrent rights to exercise jurisdiction. 

7. (a) A death sentence shall not be carried out in the re¬ 
ceiving State by the authorities of the sending State if the legis¬ 
lation of the receiving State does not provide for such 
punishment in a similar case. 

(b) The authorities of the receiving State shall give sympa¬ 
thetic consideration to a request from the authorities of the 
sending State for assistance in carrying out a sentence of im¬ 
prisonment pronounced by the authorities of the sending State 
under the provision of this Article within the territory of the 
receiving State. 

S. Where an accused has been tried in accordance with the 
provisions of this Article by the authorities of one Contracting 
Party and has been acquitted, or has been convicted and is 
serving, or has served, his sentence or has been pardoned, he 
may not be tried again for the same offense within the same 
territory by the authorities of another Contracting Party. 
However, nothing in this paragraph shall prevent the military 
authorities of the sending State from trying a member of its 
force for any violation of rules of discipline arising from an act 
or omission which constituted an offence for which he w’as tried 
by the authorities of another Contracting Party. 

9. Whenever a member of a force or civilian component or 
a dependent is prosecuted under the jurisdiction of a receiving 
State he shall be entitled— 

(a) To a prompt and speedy trial; 

(b) To be informed, in advance of trial, of the specific charge 
or charges made against him ; 

(c) To be confronted with the witnesses against him; 
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(d) To have compulsory process for obtaining witnesses in 
his favour, if they are within the jurisdiction of the receiving 
State; 

(e) To have legal representation of his own choice for his 
defence or to have free or assisted legal representation under 
the conditions prevailing for the time being in the receiving 
State; 

(f) If he considers it necessary, to have the services of a 
competent interpreter; and 

(g) To communicate with a representative of the Govern¬ 
ment of the sending State and, when the rules of the court 
permit, to have such a representative present at his trial. 

10. (a) Regularly constituted military units or formations 
of a force shall have the right to police any camps, establish¬ 
ments or other premises which they occupy as the result of an 
agreement with the receiving State. The military police of 
the force may take all appropriate measures to ensure the 
maintenance of order and security on such premises. 

(b) Outside these premises, such military police shall be 
employed only subject to arrangements with the authorities 
of the receiving State and in liaison with those authorities, and 
in so far as such employment is necessary to maintain discipline 
and order among the members of the force. 

11. Each Contracting Party shall seek such legislation as it 
deems necessary to ensure the adequate security and protection 
within its territory of installations, equipment, property, rec¬ 
ords and official information of other Contracting Parties, and 
the punishment of persons who may contravene laws enacted 
for that purpose. 
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In the 

UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 12,107 


UNITED STATES Ex RELATOR, GLADYS KEEFE, 

Appellant, 

vs. 

JOHN FOSTER DULLES, SECRETARY OF 
STATE, ET AL., 

Appellees 


PETITION FOR REHEARING 

Now comes the appellant, by and through her counsel and 
respectfully petitions the Court that a rehearing of her appeal 
should be granted in accordance with Rule 26 of this Court. 

The petitioner wishes to call to the Court s attention cer¬ 
tain legal propositions, which were not adequately covered by 
the Court in its opinion. 

I 

Does the Court have within its jurisdiction the power to 
compel respondents to deliver Keefe from French 
authorities? 

Clearly, under Ex parte Endo , 323 U. S. 283, (1944), the 
Court has the power to compel respondents to return Keefe 
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to United States Military authorities. Respondents are with¬ 
in the physical jurisdiction of the Court. Surely, Keefe has 
not been discarded from the military jurisdiction of the re¬ 
spondents. By his enlistment into the Army he placed himself 
in their complete custody and under their complete control 
until proper discharge at the place of enlistment. 

If for no reason other than public policy, the precedent es¬ 
tablished here under the Status of Forces Treaty should be 
brought to a halt. American citizens eligible for military 
service might well become generally reluctant to permit them¬ 
selves to become a part of an institution which might well 
carry them to foreign shores and there place them under the 
mercy and will of laws and criminal jurisprudence of other 
nations. 

n 

Is the Status of Forces Treaty (AGREEMENT BETWEEN 
THE PARTIES TO THE NORTH ATLANTIC 
TREATY REGARDING THE STATUS OF THEIR 
FORCES) constitutional? 

The Judicial Branch shall pass upon acts of the Executive 
and Legislative departments of our government. (The United 
States Constitution, Article 3). 

The vehicle of the writ of habeas corpus is sufficient here 
for the Court to scrutinize the philosophy of the treaty in ques¬ 
tion. This question must be answered. Has Keefe been 
deprived of his constitutional rights by the so-called Status 
of Forces Treaty? 

Although we live in this nation under a government of laws, 
not men, let us again look at certain provisions of the treaty. 
Section 9 of Article VII sets up seven alleged safeguards [para¬ 
graphs (a) through (g)] for the protection of American citi¬ 
zens who face trial abroad under the Treaty—safeguards which 


in no manner include all those contained in our Constitution. 


Thus by an act of men, criminal rules and regulations are in¬ 
terposed for constitutional rights. 

So, for the moment, let us assume that the seven alleged 
safeguards are not granted in the trial of an American soldier 
in a foreign court. 

The resolution of ratification (99 Cong. Rec. 8780 (1953) 
states, in part, as follows: “° ° °. If, in the opinion of ° ° ° 
(the) commanding officer 0 0 0 there is danger that the 
accused will not be protected because of the absence or denial 
of constitutional rights he would enjoy in the United States, 
the commanding officer shall request (emphasis ours) the 
authorities of the receiving state to waive jurisdiction in ac¬ 
cordance with provisions of paragraph 3(c) of Article VII 
(which requires the receiving state to give ‘sympathetic con¬ 
sideration (emphasis ours) to such request ° ° 

Keefe, armed with all his constitutional rights, must not be 
subjected to the whims of a commanding officer who may 
or may not see fit to ‘request” protection; nor, surely, to 
“ ‘sympathetic consideration’ ” of a receiving state. 

Thus, an American soldier abroad, with the esprit de corps 
of the finest military force ever known, suddenly finds himself 
disrobed before the community of nations of his most cherished 
possession, the United States Constitution, for which he and 
his forefathers have fought so successfully and so valiantly. 

And yet, Keefe is told that he need have no fear, for if, in 
his commanding officer’s opinion, his rights are violated, after 
a long series of dispatches and conferences, it shall be the 
obligation of the Secretary of State to intercede by “representa¬ 
tions” to the receiving state, which, incidentally, under current 
international conditions can fluctuate politically with the regu¬ 
larity of the very change of the barometer. 

Therefore, the Status of Forces Treaty is unconstitutional. 
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III 

Is the issue of petitioner’s right to reinstatement of allot¬ 
ment before the Court in this case? 

In the decision of this Court decided September 16, 1954, 
the Honorable Judge Bazelon stated in his dissent that there 
was no basis to consider the claim for reinstatement of monthly 
allotments to Keefes family. The prayer in the petition in this 
case did not include reference to the allotment reinstatement 
for the reason that this matter is the subject of a separate action 
in the United States Court of Claims, filed April 21, 1954, No. 
34-54. Consequently, that Court has been asked to pass upon 
the merits of this particular question and it was not the inten¬ 
tion of the petitioner to raise the issue here. 

CONCLUSION 

The Court has jurisdiction and authority to compel the re¬ 
spondents, who are within the court’s jurisdiction, to deliver 
up Keefe, who is, in turn, under the custody and control of 
respondents; thereby, passing upon the constitutionality of the 
Treaty in question. 


COMMENT 

By way of comment only attorneys for Petitioner do not 
share the opinion of Petitioner, through her former counsel, 
the late John H. Coffman, that respondents “conspired” with 
the Republic of France to deprive Keefe of his constitutional 
rights. We, therefore, agree with this Court that she intended 
only to charge the 


Attorney for Appellant, 
910 17th Street, N.W., 
Washington 6, D. C. 
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I,.MEBWJT.B-. PP^. S .. attorney for Petitioner, do 

certify that in*my opinion the petition for rehearing i$ well 
founded, and is not presented for the purpose of creating delay. 




